estimates that there are 150 people who abuse or are dependent on opioids. 4 Fatal overdoses from the nerve-pain drug gabapentin in West Virginia increased from three in 2010 to 109 in 2016.1 That is a 3,600% increase in gabapentin deaths. Overdose deaths related to methamphetamine in West Virginia increased by 500% in four years, with a record-number 129 people dying from meth-related overdoses in 2017. 6 As public money remains scarce, advocates must turn to private resources for recovery and community renewal. Private employers can play a more prominent role in supporting recovery by providing reasonable accommodations that help workers remain employed while participating in rehabilitation. Private-employer involvement is justified and appropriate medically and legally because addiction is a disability, is defined as such under disability anti-discrimination laws, and should be acknowledged as such in the workplace. Furthermore, private-employer involvement is justified economically and morally because the workplace has contributed to the oversupply of opioids that fueled the present epidemic-notably through the prolonged prescription of opioids (known as "opioid maintenance analgesia") in the workers' compensation system. 7 Opioids are disfavored by the medical community as a method of long-term treatment for chronic pain.' Yet, privately insured workers' compensation carriers have authorized extensive volumes of opioids for long-term pain treatment.' When West Virginia privatized its workers' compensation system beginning in 2004, private insurance carriers and https://www.cdc.gov/mmwr/preview/mmwrhtml/mm6101a3.htm. 5 Eric Eyre, Opioid Alternative Linked to Spike in WV Overdose Deaths, CHARLESTON GAZETTE-MAIL (Jan. 21, 2017), https://www.wvgazettemail.com/custom/opioid-alternativelinked-to-spike-in-wv-overdose-deaths/article6e29cb9d-fl43-55d9-acOf-la0bc680d969.html.
6
Eric Eyre, Meth-Related Overdose Deaths Hit Record Number in WV, CHARLESTON GAZETTE-MAIL (Dec. 2, 2017), https://www.wvgazettemail.com/news/health/meth-relatedoverdose-deaths-hit-record-number-in-wv/article67cb7c01-fba3-5dbc-80c8-f9913e07dfde.html Opioids constitute over a third of the total medical expenditure on workers' compensation claims that were lengthier than three years. " [O] n average, workers' compensation prescription drugs account for 19 percent of total medical spend, which equates to slightly less than 11 percent of 'ultimate developed' total incurred claim costs." KEITH E. ROSENBLOOM, OPIOIDS WREAK self-insured employers began exercising authority over how long an injured worker should be on opioids-whereas previously those decisions were subject to more rigorous public oversight through the Workers' Compensation Commission. 10 The U.S. response to the opioid epidemic has been hindered by the lack of adequate support in the workplace as workers undergo rehabilitation and longterm recovery. Unaffordability and concerns over workplace repercussions are among the most common reasons reported by untreated addicts for not receiving treatment." Workers may also be embarrassed or fear what co-workers would think if they knew of the addiction. Workers may be so broken that they lack knowledge about recovery programs or are too functionally impaired to find such programs. Successful recovery also requires developing stable peer groups apart from other addicted friends. When workers lack sufficient workplace flexibility and support, they may remain untreated, withdraw from treatment, or relapse into active drug abuse.' 2 The Americans with Disabilities Act (ADA)1 3 and West Virginia Human Rights Act (WVHRA)1 4 protect addicts' rights by providing that no covered employers may discriminate against addicted workers or job applicants because of their addiction. These laws recognize that recovering drug addicts, and society at large, are harmed by exclusion, discrimination, and unaccommodating workplace conditions. By better utilizing these laws to ensure access to gainful employment for recovering addicts, the labor and employment bar can make an important contribution to resolving the vexing opioid epidemic.
II. DETERMINING WHETHER THE ADDICT EMPLOYEE IS COVERED BY THE AMERICANS WITH DISABILITIES ACT AND THE WEST VIRGINIA HUMAN RIGHTS ACT
Drug addicts and alcoholics hold legal rights as persons with a disability if they meet a variety of legal tests. Generally, "standards governing the ADA . . . and the WVHRA are coextensive" and often correspond to one another." However, the Fourth Circuit acknowledges that the WVHRA constitutes an "independent approach to the law of disability discrimination that is not mechanically tied to federal disability discrimination jurisprudence."" This section explores the protections for recovering addicts under those laws, and highlights certain differences.
A. Overview
To be disabled, the addicted worker must show that (1) the addiction places a substantial limitation on one or more major life activities; (2) the worker has a record of being substantially limited in a major life activity due to alcoholism or drug addiction; or (3) the worker is regarded by the employer as being an alcoholic or drug addict.' 7 The regulations implementing the ADA Amendments of 2008 explain that the definition of substantial limitation provides for "expansive coverage . . . to the maximum extent permitted by the terms of the ADA," and the regulations set forth extensive rules of construction as to the wide-ranging definition of "substantially limits" -stating that proof of a substantial limitation "usually will not require scientific, medical, or statistical analysis."" Likewise, ADA regulations expressly provide that "major life activity" includes such conditions as "concentrating, thinking, communicating, interacting with others," and brain function, which may be said plainly to arise from addiction even where the addiction does not materially interfere with the Assuming the worker can prove that his or her addiction substantially limits a major life activity, 21 he or she has a record of being limited by such, or is regarded as having an addiction (i.e., a disability), the worker may receive workplace protections as a person with a disability under the ADA and WVHRA. To prevail on a claim for failure to accommodate or for discrimination, the worker must show that his or her addiction does not preclude performing the essential functions of an available job (with a reasonable accommodation). Furthermore, the worker must not violate the Current User Rules. 22 As a matter of law, the worker bears the burden of proving that he or she is, or is regarded as, a qualified individual, with addiction as a disability, who is able to perform the essential functions of the job with an accommodation.
B. Current User Rules-and Safe Harbor for Workers Enrolled in Rehabilitation
The Current User Rule is a method by which the employer-defendant may dispute the plaintiff-worker's prima facie evidence that he or she is qualified to perform the essential functions of the job. 23 If a worker is "currently engaging in the illegal use of drugs," he or she may lose protection under the ADA 24 Federal and state laws provide similar but distinct rules for preventing discrimination against drug addicts who are currently using. Under the ADA, the standards for current users are in some sense stricter than they are under the WVHRA; however, the ADA provides a generous "safe harbor" provision for any drug addict who is currently enrolled in rehabilitation.
2 6 The ADA contains a broad exclusion allowing discrimination against anyone who is currently engaging in the illegal use of drugs, when the discrimination occurs on the basis of such use.
27 By contrast, the WVHRA only allows discrimination against a drug-addicted worker when the current usage actually operates to prevent such worker from performing the duties of the job in question.
2 8 This is a relatively simple rule that provides more precise guidance for litigants than does the nuanced, fact-specific inquiry under the ADA. 29 The WVHRA's Current User Rule is contained in the definition of disability. In particular, it removes protections only for those addicts "whose current use of or addiction to alcohol or drugs prevents such persons from performing the duties of the job in question or whose employment, by reason of such current alcohol or drug abuse, would constitute a direct threat to property or the safety of others."
30 Hence, while the WVHRA's and ADA's definitional frameworks are generally congruent, the WVHRA's definition of disability stands apart from the ADA's insofar as the state law provides a relatively more lenient and worker-oriented Current User Rule to be applied by courts and litigants.
The ADA's Current User Rule," which removes from protection "any employee or applicant who is currently engaging in the illegal use of drugs, when the employer acts on the basis of such use," has two parts and operates more stringently than the WVHRA's version. 32 First, to avoid being considered as "currently engaging in illegal use of drugs," the addict must have been drug-free for a significant period of time. 33 In particular, an employee is a current user if he or she uses drugs "during the weeks and months" prior to an adverse employment action, even if drug-free on the day of such action. 34 Second, the length of abstinence is not necessarily dispositive; relatedly, whether an employer could reasonably believe, at the time of discharge or other adverse employment action, that drug use remained an ongoing problem is also relevant." The Equal Employment Opportunity Commission's ("EEOC") Technical Assistance Manual on the Employment Provisions (Title I) of ADA provides further perspective:
"Current" drug use means that the illegal use of drugs occurred recently enough to justify an employer's reasonable belief that involvement with drugs is an on-going problem. It is not limited to the day of use, or recent weeks or days, in terms of an employment action. It is determined on a case-by-case basis.
36
Section 12114(a) applies to "the illegal use of drugs that has occurred recently enough to indicate that the individual is actively engaged in such conduct." 37 The Fourth Circuit has held that a drug addict is considered not to be currently engaging in the illegal use of drugs after one year of abstinence, 38 although the periodic use of illegal drugs during weeks and months prior to a discharge may be considered current use. 39 The Fourth Circuit further characterized the meaning of "current" as "a periodic or ongoing activity in which a person engages."40 Furthermore, while the current use-if it is sufficiently recent in time-might disqualify a drug addict, the ADA provides a so-called "Safe Harbor" provision that helps to protect current users who are actively participating in a supervised rehabilitation program. [Vol. 120 898
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42

C. Actions that Employers Attempt to Take Against Alcoholics and Drug Addicts
Employers are likely to contemplate taking a wide array of actions in response to addiction. The ADA expressly sets forth an employer's permissible actions. Any adverse action, coercion, interference, threats, harassment, or intimidation that fall outside of the scope of these enumerated permissible actions may be remediable by the aggrieved worker. 43 The employer's express privileges regarding drug-addicted employees include the following: prohibiting alcohol and illegal-drug use at work; prohibiting employees from being under the influence of drugs during working time; requiring employees to comply with certain standards such as those set forth in the Drug-Free Workplace Act44 or other laws required in the federal sector.
45
Federal employment law is neutral on drug testing-neither encouraging it nor providing that it constitutes per se discrimination based on addiction. In particular, drug tests are not medical examinations for ADA purposes. 46 Further, the validity of any employment decision associated with a drug test must be evaluated in light of the totality of circumstances surrounding the worker's conduct and the employer's motivations and perceptions. 47 State drug testing laws often add layers of complexity to the basic, neutral position of drug testing under federal law. The West Virginia Safer Workplace Act expanded firms' authority to test current or prospective workers for drugs or alcohol. 48 The Act erects several requirements for a company's testing policy. Employers must provide employees, when requested or as appropriate, with information regarding the availability of counseling, employee assistance, rehabilitation, and/or other drug abuse treatment programs which the employer offers. 4 9 If a worker wishes to challenge the results of his or her initial sample test result, that person has the right to have the split sample tested by another laboratory."o The Safer Workplace Act provides that "to qualify for a bar from being subjected to legal claims for acting in good faith on the results of a drug or alcohol test, employers must adhere to the accuracy and fairness safeguards outlined in [the Act]."s An employer with a drug testing policy may violate the WVHRA or ADA if it fails to offer the requisite information on counseling or treatment to workers who test positive and then denies the known addict a reasonable accommodation to pursue such employer-sponsored counseling, rehab, treatment programs, or other treatment options. 3 demonstrate the logical and legal challenges of establishing that a drug-addicted worker has a current, substantial limitation on a major life activity and is able to perform the job duties. 54 In Wintz, the court analyzed a failure to accommodate claim for an alcoholic, paying extended attention to the substantial-limitation test." There, the worker's doctor released her to return to work without restrictions regarding her alcoholism." The worker claimed she could perform every basic life function at the time she was terminated. 57 The court found no evidence that the worker was either actually 49 Id. § 21-3E-7(8)(a).
D. Proving Disability for Drug Addicts and Alcoholics
Difficulties Proving Disability by
50
Id. §21-3E-7(6).
51
Id. § 21-3E-4. Wintz, 2016 WL 7320887, at *5. 56 Id. at *1.
5
Id. at *5.
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Working for Recovery disabled or perceived as being disabled at the time she was terminated within the meaning of the WVHRA. 8 The court did not, however, analyze whether the worker was "disabled" based on having a "record of impairment" that previously substantially limited a major life activity. 5 9 The court instead simply found that the employer presented ample evidence to show that the worker's alcohol dependence prevented her from doing the job duties-processing mental health petitions-because, as the court further found, mistakes in processing medically sensitive materials raised serious safety concerns.
60 Therefore, the employer was not required to accommodate her for alcohol dependence.
61
In Chamberlain, the court applied the substantial-limitation test in analyzing a wrongful discharge claim because of alcoholism disability in the context of an insurance salesman's disruptive behavior while on a complementary cruise the salesman earned as a job-performance reward. 62 The court found that the worker did not articulate how his alcohol impairment "substantially limit[ed]" his ability to perform any "major life activities." 6 The employee had been sober for nine years before relapsing a few months before the cruise incident. 64 The court declined to analyze whether the testimony regarding the worker's enrollment in a treatment program described a substantial limitation on the worker's other major life activities besides that of working, such as concentrating, thinking, communicating, interacting with others, or other brain functions.
1
The Chamberlain court speciously concluded, without analyzing the limitations on brain function that caused the worker to seek substance abuse treatment, that there was no evidence as to how the worker's alcoholism was currently placing a substantial limitation on any major life activities, and that the worker was thus disabled due either to a current impairment or a record of impairment. 66 Consequently, the Chamberlain court's analysis failed to adequately consider the full spectrum of major life activities, the full spectrum of impairments arising from addiction, or whether a record of impairment had existed in years past." 7 2. Difficulties Proving Disability by a Record of Impairment A plaintiff-worker may show a record of impairment by demonstrating that the addiction has a record of substantially limiting a major life activity, even if it no longer does. In general, an individual has a record of a disability if the individual has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities.
68
The ADA implementing regulations clarify that the concept of "record of impairment" is intended to have a broad construction.
6 9 A non-using drug addict with a record of impairment is entitled to a reasonable accommodation even if his or her addiction does not currently substantially limit a major life activity. 70 The Chamberlain case suggests that a worker may struggle to distinguish a claim of an actual, current impairment from that of record of prior impairment; however, if that distinction is clearly drawn, the evidence in favor of the worker's disability can come into compelling focus.
By contrast, in Eshelman v. Agere Systems, Inc.,n the Third Circuit upheld a jury's determination that an employee's absence from work during cancer treatments provided a record of being substantially limited in the major life activities of working and thinking, and that the employer relied on that
66
The court confused the first two prongs of disability, stating: "Because there is no evidence as to how Plaintiff's alcoholism "substantially limits" any major life activities, Plaintiff does not meet the definition of disabled on either the first or second prongs." Chamberlain, 180 F. Supp. 3d at 399.
67
Id. at 400. 68 29 C.F.R. § 1630.2(k)(1) (2018). 69 Id. § 1630.2(k)(2) ("Broad construction. Whether an individual has a record of an impairment that substantially limited a major life activity shall be construed broadly to the maximum extent permitted by the ADA and should not demand extensive analysis. An individual will be considered to have a record of a disability if the individual has a history of an impairment that substantially limited one or more major life activities when compared to most people in the general population, or was misclassified as having had such an impairment. In determining whether an impairment substantially limited a major life activity, the principles articulated in paragraph () of this section apply.") (emphasis added); id. § 1630.2(j)(ii) (disability does not have to prevent or severely restrict an activity to be substantially limiting). disability in its decision to terminate her. 72 The Eshelman court cited the following four pieces of evidence to support its decision. First, the employer's medical department's files documented the employee's symptoms and cancer treatment.
73 Second, the employer received a written note from the worker's doctor stating that she had significant cognitive dysfunction, referred to as "chemo brain," and that she suffered from short-term memory loss after she returned to work. 74 Third, the employee's direct supervisors were aware of her chemotherapy-related memory problems (based on the worker's testimony that she told her supervisors "I have this problem that I can't retain things in my shortterm memory" and "I have to write this down, so that it doesn't disappear"). Fourth, the employer's proffered reasons for terminating the worker included her inability to travel, which was a memory-based inability, and which the jury could have deemed a substantial limitation (e.g., limiting the major life activities of thinking, working, concentrating, communicating, interacting with others).
76
While demonstrating a record of impairment in the past is simpler than showing the ongoing nature of the impairment, the flipside of this consideration for the plaintiff-worker is that the medical records of the impairment cannot be so remote in time as to be unreliable. For instance, in Dismore v. Seaford School District, 77 a school bus driver with a remote childhood history of depression and attention deficit disorder was found to have no "record of impairment."
7 The driver's early childhood records, which were allegedly held by the defendant but were never produced in the record of the case, were inadequate to demonstrate that the worker had a record of substantial limitation on a major life activity. 79 Thus, the "record of' prong may be an asset to the worker so long as the medical treatment records are actually available as evidence and contain a reliable measure of detail to support a conclusion that the worker has a record of impairment.s Id. at 438. 74 Id. at 430-3 1. 7 Id. at 438. 76 Id. at 438-39. 
78
Id. at 663-64. 79 
Id.
so See id meets the requirement of "being regarded as having such an impairment" if the individual establishes that he or she has been subjected to an action prohibited under this chapter because of an actual or perceived physical or mental impairment whether or not the impairment limits or is perceived to limit a major life activity."
Accordingly, "an individual is disabled if regarded as such, whether or not he in fact has a substantially limiting impairment." 8 2 That is, the worker need only show that the employer believed that the worker had a mental or physical impairment, not that such impairment affected him or her to any specific degree. Under the "regarded as" prong, the employer's perception about the worker is the court's pivotal inquiry. 83 The employer's knowledge should be proven by facts about addiction that were clearly revealed to or acknowledged by the employer. 8 6 There, a mental health worker was fired after he failed to disclose three felony convictions for possessing illegal drugs. 87 The court held that the worker's disclosure of criminal drug use during his youth did not have a "logical nexus" to the employer's alleged view that the worker was a drug addict." The court explained that, while the worker alleged that he had attended out-patient addiction recovery meetings following his three convictions, he did not allege that his employer knew about that treatment for drug addiction." The 
86
See id. at 678-79. 87 Id. at 676. 88 Id. at 678. 89 Id. at 678-79. https://researchrepository.wvu.edu/wvlr/vol120/iss3/9 court added that even if the plaintiff-mental-health worker had established a prima facie case of "regarded as" disability discrimination under the ADA, the employer offered a legitimate, nondiscriminatory reason for the discharge: the worker had misstated a material fact on his employment application by representing that he had no criminal convictions. Chamberlain, by contrast, provides an example of a worker succeeding under the "regarded as" prong. There, the worker contended that the terms that defendants sought to impose as probationary conditions of his employment showed that he was "regarded as" an alcoholic by his employer and punished for his impairment. 91 The probationary terms included conditions not imposed on other employees, such as documenting the worker's attendance at Alcoholics Anonymous meetings, submitting to random drug tests, and applying a zerotolerance policy for drug and alcohol use both on and off the job. 92 Citing the ADA's instruction that "[t]he definition of disability ... shall be construed in favor of broad coverage of individuals under this chapter, to the maximum extent permitted by the terms of this chapter," 93 and evidence that could lead a jury to find that defendants regarded the employee as having an impairment, the court found that the plaintiff made the requisite showing that an issue of material fact existed as to whether he was "regarded as" disabled. 94 Ultimately, the employee's success in showing that he was regarded as disabled was not dispositive in his favor because the court concluded that the employer had successfully shown that the probationary agreement was non-discriminatory and non-pretextual.
95
In Sternkopf v. White Plains Hospital, 96 a worker alleged that his employer discriminated against him under the ADA based on his "substance abuse," orthopedic injuries, and bipolar disorder. 9 7 The court found that the worker failed to expressly allege that he was ever addicted, having pled only that he suffered from "substance abuse." 98 The court in Sternkopf failed to consider the EEOC's regulatory rule of construction vis-A-vis "regarded as," which provides that "an individual is 'regarded as having such an impairment' if the individual is subjected to a prohibited action because of an actual or perceived physical or mental impairment, whether or not that impairment substantially limits, or is perceived to substantially limit, a major life activity." 99 Sternkopf thus illustrates the peril that may befall a "regarded as" claim if the court is not keenly aware that such a claim need not satisfy the "substantially limits" and "major life activity" tests.
Taken together, these cases clarify that the "regarded as" prong is an important aspect of the statutes' efforts to prevent discrimination based on unfounded perceptions of drug addiction.
III. CAUSES OF ACTION FOR THE DRUG ADDICT
A. Failure to Accommodate
As a threshold matter, it is important to note the circumstances that operate to deprive the recovering addict of a livelihood, but which the duty to accommodate may help to alleviate. Recovering addicts' highest priority must be to recover from the disease of addiction because failure to properly curb the addiction is bound to result in relapse. Those in recovery may have already experienced the loss of loved ones through divorce or alienation, economic devastation resulting from debts used to finance the addiction, and interpersonal conflict during substance abuse.' 00 Working while recovering can only create added stress for a recovering addict."1' Further, recovering addicts may have lost their jobs because of their addiction or their addiction was triggered by job loss. Unemployment and the search for employment are themselves additional stressors. Moreover, the longer that an addict is out of work, the greater the risk that treatment becomes unaffordable. Thus, both having a job and not having a job contribute to a stressful environment that may interfere with recovery.
Reasonable accommodations for recovering addicts may include parttime schedules to support inpatient or outpatient behavioral therapy, and may also include flex time or intermittent leave to participate in random drug screenings, rehab sessions, Alcoholics or Narcotics Anonymous meetings, physical activity,1 02 medically-assisted treatment (combining behavioral therapy with medications, such as Suboxone, to treat substance abuse disorders), or other recovery-related appointments. It is particularly important for the recovering addict to obtain these accommodations, thereby preventing permanent job loss while permitting the addict to curb the disease of addiction and to work productively.
To establish a claim for failure to accommodate under the WVHRA, the worker must prove the following:
(1) the [worker was] a qualified person with a disability; (2) Similarly, to establish a claim for failure to accommodate under the ADA, a worker must prove that (1) he or she "qualifies as an 'individual with a disability;"' (2) the employer had notice of the disability; (3) he or she "could perform the essential functions of [his or] her job with a reasonable accommodation;" and (4) the employer "refused to make any reasonable accommodation."' 04 Under the ADA, a worker who qualifies as a person with a disability based only on the "regarded-as" prong is not entitled to a reasonable accommodation. analysis of the disabled individual's circumstances."' 0 7 For incumbent workers, scenarios that could give rise to claims for failure to accommodate include employers denying the flexibility to complete rehabilitation or to report for the administration of medically assisted treatment. That is, a worker may have a disabling addiction-or a record of such addiction-that substantially limits his or her concentrating, thinking, communicating, interacting with others, or other brain functions. That worker may require an accommodation to prevent the addiction from compromising his or her ability to perform the essential functions of the job. For job applicants, scenarios could involve not being able to participate in a continuous multi-day interview or orientation sessions due to mandatory reporting for random drug testing or similar reporting requirements connected to rehabilitation.
The legal claim for a failure to accommodate represents a powerful tool for workers who are recovering addicts, drug counselors, and family members of recovering addicts. Individuals in recovery may consider filing charges for failure to accommodate even before any escalated adverse action occurs, so they can pre-emptively protect their livelihood while remaining in treatment.
B. Discrimination or Disparate Treatment
Discrimination against drug addicts can arise in various settings at the workplace. The employer may fail to promote or refuse to provide a raise for the incumbent worker. Employers may discriminate against a job applicant based on his or her appearance (such as tattoos depicting drug paraphernalia), a resume or other information that indicates the applicant had participated (or is participating) in rehabilitation programs, or unexplained gaps in a resume implying prior rehabilitation.
Lopreato v. Select Specialty Hospital Northern Kentucky' 0 8 was an ADA discrimination case brought by nurses who were refused job offers after having previously lost their licensure due to drug addiction. In that case, the nurses alleged discrimination, but failed to allege that the employer-hospital treated them differently than similarly situated applicants who were not disabled. 1I The hospital did not hire any non-disabled applicants who had prior restrictions on their licenses arising from misconduct that was unrelated to drug abuse.
110
Relying on those facts, the Sixth Circuit found that "an employer's decision to reject an applicant because the applicant did not have a neutral characteristic which the employer requires of all employees is legitimate and nondiscriminatory, even if the rejected applicant lacks the desired characteristic because he is disabled.""' Accordingly, the hospital's practice was legitimate and nondiscriminatory because its practice applied equally to all nurses with current or prior restrictions on their licenses.
12
Discrimination claims play an important role in reducing the social costs of addiction and recovery by promoting workforce participation by recovering addicts and alcoholics. These claims may indirectly increase the availability of reasonable accommodations, and thus keep workers on the job, because employers have an incentive to avoid causing damages and incurring litigation expenses for failing to accommodate or for discharging an employee who is disabled because of alcoholism or drug addiction. When an addicted worker is discharged, the lack of income and associated stress may aggravate the risks of relapse. Securing relief for discrimination in such situations can assist workers financially and emotionally in restoring them to the pathway of successful longterm recovery.
C. Disparate Impact
Disparate impact is proven by "(1) demonstrating that the employer uses a particular employment practice or policy and (2) establishing that such particular employment practice or policy causes a disparate impact on a class protected [from discrimination]."ll 3 If the plaintiff-worker establishes this burden, then the employer must prove that the practice or policy is "job related" and "consistent with business necessity."ll 4 The worker can then rebut the defense by "showing that a less burdensome alternative practice exists which the employer refuses to adopt." 1 " To demonstrate disparate impact of a policy or practice, the proper statistical comparison is between the composition of protected class members among the qualified persons in the labor market and the composition of protected class members holding the job or jobs at issue for the aggrieved worker or 110 Id I Id.
112
Id. Id. at 166.
class. 1 16 Employers disparately impact drug addicts by using employment tests that exclude drug addicts, or by adopting work rules that prohibit workers from taking intermittent leave to participate in random drug testing or treatment (if such work rules are not essential given the duties of the job).
Disparate impact claims for addicts under the ADA should be developed and pleaded in light of Raytheon Co. v. Hernandez." 7 Raytheon fired an employee for failing an employer-administered drug test." 8 The employee successfully completed a drug rehab program, remained drug free for an extended period of time, and then sought re-employment." 9 However, the employer denied his application based upon its policy against rehiring employees who had been fired for cause. 120 The Ninth Circuit held that the no-rehire policy, although non-discriminatory on its face, was unlawful as applied because it had the potential to discriminate against employees who were lawfully forced to resign for illegal drug use but have since been rehabilitated.121 The Supreme Court reversed, holding that the plaintiff had not timely developed a disparate impact case and that the facts did not constitute disparate treatment-i.e., reliance on the employer's "no-rehire" policy, even when applied to persons with disabilities, was a legitimate reason for declining to rehire the plaintiff, absent evidence that the policy was instituted for the purpose of excluding individuals with disabilities or that it was used in this case as a pretext to exclude the plaintiff because of his disability.1 22 Raytheon indicates that disparate impact claims may be just as viable for workers suffering from substance abuse disorders as they are for any others. Disparate impact claims can be directed towards employment policies, hiring tests, and similar gate-keeping devices that tend to exclude groups of addicts en masse from equitable access to the workplace.
D. Defenses
Plaintiffs may find themselves contending with two affirmative defenses that operate somewhat differently for addicts than they do for other disability 
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Id. at 50. 122 Id. at 53-54.
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West Virginia Law Review, Vol. 120, Iss. 3 [2018] , Art. 9 https://researchrepository.wvu.edu/wvlr/vol120/iss3/9 claims: the "direct threat" defense and the undue hardship defense.1 23 While these defenses are not couched in strictly identical terms in the state and federal statutes, they operate in a similar manner under the ADA and WVHRA. This Section presents an overview of these defenses to highlight their relevance to claims by drug addicts. Further reading will yield important guidance for the practitioner and scholar alike, especially as to additional defenses that arise commonly in disability claims such as the business necessity defense under the ADA and the bona fide occupational qualification defense under the WVHRA. 
235, 236 (2007).
been relied upon to exclude non-current drug addicts from "safety sensitive" jobs or jobs where they have ready access to controlled substances. 126 Although an employee may not have a sufficiently current drug addiction to remove his or her classification as a person with a disability, there are nonetheless circumstances in which the employer's perception about the gravity of the non-current drug addiction can effectively remove the person's protection under the ADA. In Altman v. New York City Health Hospitals Corp.,'1 27 a physician who served as the Chief of the Department of Internal Medicine at Metropolitan Hospital in East Harlem had successfully completed an alcohol rehabilitation program and there was no evidence of current use of alcohol. Nonetheless, based on the danger of relapse, the difficulty of detecting a relapse, and the danger that a relapse would impose on patients, the court in the Southern District of New York found that the hospital was justified in concluding that reinstating the doctor would pose a "direct threat to the health and safety of others." Employers are required to provide reasonable accommodations unless such accommodation would cause an undue hardship on the employer.
129 While a particular accommodation may be reasonable in most cases, there may be extenuating circumstances for a given employer, at a given time, under particular circumstances, that create such a hardship. The existence of an undue hardship turns on the particular employer's resources, and on whether the accommodation is unduly extensive, substantial, or disruptive, or would fundamentally alter the nature or operation of the business. As a general rule, an employer must allow an alcoholic or drug-addicted worker to obtain treatment and miss work-as it would any disabled workerunless the employer can prove that such a leave of absence would cause undue https://researchrepository.wvu.edu/wvlr/vol120/iss3/9 hardship.' 3 1 Congress has determined that it is not unduly burdensome for employers to provide workers with the necessary flexibility to tend to their medical needs such as a disabling drug addiction.' 32 Congress has further determined that uninterrupted attendance at work in the face of a family medical emergency is not a necessary job requirement and does not unduly burden employers. 133 Rodgers v. Lehman' 34 illustrates an accommodation framework that the Fourth Circuit found not to cause undue hardship on a large employer, and the case provides an exemplary model of a five-step reasonable accommodation for recovering addicts. This consolidated appeal of two cases, arising under section 501 of the Rehabilitation Act, 3 5 involved federal employees who were alcoholics and whose employers had treated their addictions leniently, but had nonetheless denied them the chance to take extended periods of leave for inpatient treatment programs before being discharged from their jobs.'
The Court held that the employers must "afford [the addicted employee] an opportunity to participate in an inpatient program, using accrued or unpaid leave, unless the [employer] can establish that it would suffer an undue hardship from the employee's absence."' 37 The Court outlined a five-step process that an employer must provide as a reasonable accommodation for an addicted worker whose non-disqualifying addiction-related conduct continually violates workplace policies. The five-step process represents an accommodation that ensures appropriate treatment and support for the worker in recovery, without causing an undue hardship: (1) upon employer learning of or suspecting addiction, "inform the employee of available counselling services," (2) if unsatisfactory job performance continues, employer must "clearly and unequivocally warn the employee that unsatisfactory job performance caused by [addiction] will result in discipline," (3) "employee must be permitted to 
132
participate initially in outpatient treatment," (4) if the employee does not succeed in the outpatient treatment, "the [employer] must, before discharging [the worker], afford [them] an opportunity to participate in an inpatient program," and (5) "if the employee completes the program but thereafter relapses, and as a result fails to perform his job satisfactorily, a decision by the [employer] to discharge him will be presumed to be reasonable."l 38 "Only in a rare case, such as where a recovering alcoholic has had a single relapse after a prolonged period of abstinence, can this presumption be rebutted." 3 9 This five-step approach gives the worker a fair process by which he or she can participate in recovery while maintaining a job. The Court summed up this point, stating "[e]xcessive sensitivity is no more conducive to a cure than is undue rigor, and in the final analysis 'reasonable accommodation' is the establishment of a process which embodies a proper balance between the two."l 4 0
IV. CONCLUSION: OPPORTUNITIES FOR CHANGE
Reasonable job accommodations for recovering addicts, and preventing discrimination in the hiring and supervision of drug-addicted workers, can play vital roles in reducing the rate of relapse and combatting the substance abuse epidemic. The labor and employment bar should join with the advocacy community to promote the availability of reasonable accommodations for drug addicts. Private employers represent an indispensable source of payors for patient services to support recovery and drug treatment, and the provision of reasonable accommodations provides a mechanism for accessing those payors.
Regulatory and legislative reforms can enhance the impact of private litigation in combatting the opioid crisis. Regulatory agencies that oversee workers' compensation and health insurance can prioritize the provision of physical therapy and other non-pharmaceutical modalities for the treatment of pain. Even though workers' compensation has been privatized in West Virginia, the Office of the Insurance Commissioner (O.I.C.) does retain the authority to oversee private decisions regarding long-term pain medication "as applicable."l 4 ' The O.I.C. should exercise its authority to require private carriers and self-insured employers to provide greater transparency about their opioidrelated treatment decisions.' 42 The O.I.C.'s Industrial Council should conduct aggressive oversight of these decisions. The O.I.C.'s Office of the Consumer Advocate should be notified each time that a worker is to be placed on opioids, so that the worker can receive a particularized statement of his or her rights to
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West Virginia Law Review, Vol. 120, Iss. 3 [2018] , Art. 9 https://researchrepository.wvu.edu/wvlr/vol120/iss3/9 appeal that decision and so that the Consumer Advocate can intervene preemptively to ensure that opioids are not prescribed when physical therapy or surgery would alleviate the underlying causes of pain.
. Congress may enhance protection for recovering addicts by expanding recovery services through the federal Rehabilitation Services Administration and by facilitating access to group therapy programs that use best practices under Medicare and Medicaid. At the state level, interagency and public-private coordination efforts can support recovering addicts through WorkForce West Virginia, Adult Education, the Division of Rehabilitation Services, and the State Rehabilitation Council.
Finally, the EEOC and the state and local fair employment agencies must acknowledge and prioritize the pursuit of claims for failures to accommodate and discrimination involving addiction. Such efforts are necessary to accomplish the goals of the ADA and the state human rights acts, which wisely intend to provide such protections as an important component of our comprehensive public policy combatting addiction. Such efforts will also help to reduce stigma and to increase access to successful treatment and long-term recovery programs for workers who find themselves ensnared, boxed out, and broken down by the American epidemic of addiction.
